WHEREAS,-

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

Resolution No. 10-95-320

RESOLUTION OF THE
WHITE MOUNTAIN APACHE TRIBE
OF THE FORT APACHE INDIAN RESERVATION

-the United States Congress is now considering legislation that will amend the

Indian Child Welfare Act (ICWA) as proposed by H.R. 1448 introduced by
Congresswoman Pryce of Ohio and S. 764 sponsored by Senator Glenn from

Ohio; and

the proposed legislation will severely limit the number of Indian children who
receive - the protection of the ICWA by (1) changing the definition of “Indian
child” to exclude a child eligible for membership in a tribe if the child’s parents
were not a member of the tribe at the time of the child’s birth; and (2) allowing
state courts to review challenges to tribal determinations of membership; and

the proposed legislation would undermine the congressional intent of the ICWA
to protect the best interests of Indian children and to promote the stability and
security of Indian tribes and families; and

there is no resource that is more vital to the continued existence and integrity of
the White Mountain Apache Tribe than its children and families and it has always
been the policy of the White Mountain Apache Tribe to protect the best interest
of its children and to promote the stability and security of the Tribe and its

families; and

the Tribal Council recognizes the importance of the ICWA to curtail the number
of tribal families which are broken up by the removal, often unwarranted. of their
children by non-tribal public and private agencies which place children in non-
Indian foster and adoptive homes and institutions, and further to remedy the failure
of states to recognize the essential Tribal relations of the White Mountain Apache
people and the cultural and social standards prevailing in the White Mountain
Apache Tribal community and its families; and

the National Indian Child Welfare Association has drafted proposed alternative
ICWA amendments which would:

(1) require notice to Indian tribes and certain extended family members in all
voluntary child custody proceedings;

(2) bring under the ICWA all children whose parents are tribal members
regardless of whether the child is eligible for membership;



(3)  provide for criminal sanctions for anyone who assist a person to lie about
their Indian ancestry for the purposes of avoiding the application of the
ICWA;

(4)  include a clarification of tribal exclusive jurisdiction over involuntary
custody proceedings in P.L. 280 states; and

(5)  provide a provision authorizing state courts to enter orders allowing for
continuing contact with tribes and their children who were adopted; and

WHEREAS, the Tribal Council supports the ICWA and recognizes that the Act has conferred
upon Indian Tribes certain authority and responsibilities relating to the welfare of
its children and further recognizes that the responsibilities and concern for the
welfare of the children of the Tribe would be best served through the tribal

judicial system; and

WHEREAS, the Tribal Council agrees that the National Indian Child Welfare Association’s
proposed amendments to the ICWA strengthen the purpose of the Act and are in
the best interest of the White Mountain Apache children and families; and

WHEREAS, the Tribal Council supports the attached proposed amendments to the ICWA as
drafted by the National Indian Child Welfare Association.

BE IT RESOLVED by the Tribal Council of the White Mountain Apache Tribe that it hereby
adamantly opposes H.R. 1448 and S. 764 and fully supports the proposed
amendments to the ICWA drafted by the National Indian Child Welfare
Association attached hereto and made a part of this resolution.

BE IT FURTHER RESOLVED by the Tribal Council that it hereby directs that this resolution
' be forward to Senator John Glenn, S.H. 503 Hart Senate Office Building,
Washington, D.C. 20515-3515 and Congresswoman Deborah Pryce, 221 Cannon

House Office Building, Washington, D.C. 20515-3515.

BE IT FURTHER RESOLVED by the Tribal Council that it further directs that a copy of this
resolution be sent to Kathy Deserly and David Simmons, National Indian Child
Welfare Association, 3611 SW Hood Street, Suite 201, Portland OR 97201 and
to Polly Sharp, Inter Tribal Council of Arizona, Inc., 4205 North 7th Avenue.
Suite 200, Phoenix, Arizona 85013.

BE IT FURTHER RESOLVED by the Tribal Council that it hereby directs that a copy of this
Resolution be sent to the Arizona Congressional Delegation and the State
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Legislators with a request that they utilize their good offices to oppose H.R. 1448
and S. 764. . ;

The foregoing resolution was on October 12, 1995 duly adopted by a vote of 8 for and _0
against by the Tribal Council of the White Mountain Apache Tribe, pursuant to authority vested
in it by Article IV, Section 1 (a), (p), (t) and (u) of the Constitution of the Tribe, ratified by the
Tribe September 30, 1993, and approved by the Secretary of the Interior on November 12, 1993,
pursuant to Section 16 of the Act of June 18, 1934 (48 Stat. 984).

Chairthan of Th€ Tribal Council

Secre:ﬁy of the Tribal Council
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September 5, 1995 DRAFT

PROPOSED AMENDMENTS TO THE INDIAN CHILD WELFARE ACT
FOR REVIEW BY INDIAN TRIBES AND OTHERS INTERESTED

Sec. 4 (4) (25 U.S.C. §1903(4)) "Indian child" means any

unmarried person who is under age eighteen and is either (a) a
member of an Indian tribe or (b) the biological child of a member

of an Indian tribe,

Sec. 4(9) (25 U.S5.C. §1903(9)) “"parent” means any biological
parent or parents of am Indian child or any Indian person who has
lawfully adopted an Indian child under tribal law or custom. Tt
does not include an unwed father unless such father has established
pateranity under tribal or State law or has openly proclaimed
paternlity to the court, tribe, child’s family, child's community
or a child placement or adoptieon 4g9ency prior to {(in the absencs
of fraud or duress) a final adoption decree or within 90 days after
termination of the father's parental rights, whichever is sooner.

Sec. 4(10) (25 VU.5.C. §1503(10)) "reservation" means Indian
country as defined in section 1151 of Title 18, United States Code,
any lands not covered under such section, tirle to which is either
held by the United States in trust for the benefir of any lIndian
tribe or ipndividual or held by any Indian tribe or indivaidual
subject to a restriction by the Unired Staces against alienaction,

and any lands located within an Alaska Native village.

Sec. 101. (a) (25 U.S.C. §1911(a)) Except where the Act of
August 15, 1953 (67 Sctat. 588), as amended by Title IV of the Act
of Apral 1i, 1968 (82 Statr. 73, 78), or any other Federal law has
vested in any State concurrent jurisdiction over volunrary Indian
child custody proceedings, an Indian tribe shall have jurisdiction
exclusive as to any State over any child cugsteody proceeding-
involving an Indian child who resides or is domiciled within the
reservation of such tribe. Where an Indian child who resides or 1s
domiciled within the reservation of an Indian tribe is a ward of
a tribal court or where ap Indian child is made a ward of a tribal
court following a transfer of jurisdiction pursuant to subsection
(b) of this section, the Indian tribe shall revtain exclusive
jurisdicticn over any child custody Proceeding invelving such a
child, notwithstanding any change in the residence or domicile of
the child aubseguent to the child having become a ward of the

tribal courec.

Sec. 103. (a)(1) (25 U.S.C. §1913(a)(1)}) Where any parent or
Indian custodian of an Indian thild voluntarily consents to a
foster care or adoptive placement Qr TO termination of parental
rights, such consent shall not be valid unless executsd in writing
and recorded before a judge of a court of Competent jurisdiction
and accompanied by the judge’'s certificate that the terms and
consequences of the consent were fully explained ig detail and were
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fully understood by the parent or Indian custodian. The court shall
also certify that either the parent or Indian custodian fully
understood the explanation in English or that it was interpreteg
into a language that the parent or Indian custodian understood. Any
consent given Prior to, or within ten days after, birth of the

Indian child shall not be valid.

(2) Subject to the provisions in ‘subsections (a)(4) and (7).
at leastr twenty days before a voluntary proceeding for the conseat
to or validation of termination of pareatal rights, foster care or
adoptive placement of, an Indian child may be heard in a State
court, the party seeking the termination or consent to adoption or
foster care placement shall notify, by registered mail, return
receipt requested, the Indian child‘s tribe, parents, grandparents,
aunts, uncles, brothers and sisters, of the pending proceedings and
of their right to intervention, Provided, That, nctice shall not
be required in the case of any person specified above who 18 under
the age of eighteen, nor shall notice be required where such
persons cannot reasonably be identified or located after diligenrt
iloquiry by the party required to provide notice, Provided further,
That, where a voluntary foster care placement is made in emergesncy
circumstances, notice may be provided immediately subsequent to
such placement. If the identity of the Indian child’'s tribe cannot
be determined, notice shall be provided to the Secrerary in like

Janner.

{3) The notice shall contain, if known or readily

ascertainable

(A) the name, date and place of birth of the child;

(B) the names, maiden names, addresses and tribal
ecrollment numbers of the pareats and grandparents of the child:

(C) the names and addresses of the child‘'s extended
fazily members; .

{D)
Indian child;

the reasons why the child is believed to be an

the name and address of the party seeking the foster

(E)
care placement, consent to adoption oOr termination of parental
rights,;

(F} the name, address and tribal affiliation, if any,

of the prospsctive adoptive parents;

{G) tge name and address of any gocial services or
acdopraon agency iamvolved,;

(H) 1in the case of notice to an Indian tribe, an inguiry
as to whether the child or parent is a member of the tribe:
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(I) a statrement that the tribe or person notified has .
the right to intervene for the purpose of supporting or challenging
the proposed placement of the child or asserting an interest in

securing custody of the child.

(J) clear and specific notice that the right to
intervention may be waived if the party receiving notice does not
respond in the manner and within the time frames specified in

subgsection (al){7), and

.- {K) a reply form which, if returned to the party who
served the notice, would eatitle the tribe or person to notice of
all future voluntary child cuatody Proceedings that will be
scheduled in regard to the Indian child in question.

(L) reply form return envelopes addressed to the court
and to any party.

(4) The notice required by subsections (a)(2) and (3) may be
sent to the Indian child’s tribe and the extended family members
entictled to notice under subsection (2) prior to the commencement
of a voluntary proceeding to terminate parental righta, or validate
consent to & foster care or adoptive placement of, an Indian child,
including prior to the Indian child’s birth, if it is contemplated
or expected that termination of parental rightas, or foster care or
adoprive placement of, an Indian child will be sought. Such notice
shall include all of the information specified in subsection {a)(3)
except that it need not include informarion about a specific
pending proceeding if no proceeding is pending at the time of
notice. Whenever notice is sent pPrior to the commencement of such
a voluntary proceeding, an additional notice shall be sent. at the
tame of the filing of such a voluntary proceeding, to the Indian
child’s tribe and the extended family members norifying them, irn
accordance with subsections (a)(2) end (a)(3), of the pending
proceedings and of their right to intervention.

' (5) Copies of any notice served under this section, as well
as return receipts and reply forms received by the party providing
notice, shall be filed with the court. If no proceeding is pending
at the time that such notice is made or reply forms received,
copies shall be served upon the Secretary or his designee and
included 13 the initial pleadings of any subsequently filed

voluntary child custody proceeding.

(6) Except as limited by subsection (a){7), the Indian child's
tribe, grandparents, aunts, uncles, brothers and siscters (over the
age of eighteen) shall have the right to intervene in any voluntary
proceeding for termination of parental rights, or foaster care or
adoptive placemenr of, an Indian child.

(7) Any tribe, grandparent, aunt, uncle, brother or sister who
receives porice that a termination of parental rights or foster



Care or adcptive placement ig centemplated,

does nor re
OF 30 days following the commencement of a child custody

pProceeding, whichever is later, by either (A) requesting notice of
all proceedings which are or will he scheduled, or (B) indicating
an intent to intervene in the proceeding, shall be deemed to have
walved the right to intervepe in any VOluntary'proceediug involving
that child, Provided, That, in the case of g consent to an adoptive
Placement with a specified family, the waiver shall apply only to
a8 proceeding involving placement with such specified family and not
tO any proceeding involving Placement with a different family from
the one apecified inp the notice, and ETovided further, That, the

(c)(1) Subject to subsecrtion (d), where any parent voluatarily
conseats <o termination of Pareatal rights to, or adoptive
Placement of, an Indian child, either or both of such consenrs may
be witndrawn for any reason at any time either (i) prior to the

adoption, or (iji) within 8ix months from

entry of a final decree of
the date of the coasent to adoption, whichever pPeriod is sooner,

and the child shall be rerurned to the parent, Provided, That the
© withdraw such consents shall DOt expire prior to 30 days

righe ¢
ing the commencement of g3 child custody Proceeding.

consent to adoption and any prior
shall be void ap lnitio.

{(d) Unchanged

Any State law to the contrary notwithstanding, any
an Indian child uynder State law may provide the
éxtended family ang Indian tribe of ap
eable right to visitation or continued
entry of a final decree of

(e)(1)
adoption of
Pareats, adoptive pareats,

Indian child with an enforc
contact with such child aftgr the

(2) Any court order Providing for continued visitation or
contact wath an Indian «
ian tribe after the entry of a

parents,
f:nal decree of adoption may be mpdi
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to having a right to such continued -
visitation or contact, ar (iji) exceptional circumsrtances, suppor ted
by testimony of qualified expert witnesses, justify such
modification, Provided, That, prior to seeking such modification,
the applicant for modification has participated or atrempted to
participate in good faith in seeking a mediated resolution of the
circumstances giving rise to the request for modification, and
Provided further, That, any order  modifying such conatipued
visitation Or CONtact approves a modification that is the least
derrimental to the visitation purposes of the original order.

18 agreed to by all parties

(3) Any court order providing for continued visitation or
contact with an Indian child by such child’s parents, adoptive
parents, extended family and Indian tribe after the entry of a
final decree of adoption may be enforced in a civil action,
Provided, That, prior to bringing such action, the applicant tor
enforcement has participated or attempted to participate in good
faith in seeking a mediated resolution of the dispure giving risge

to the enforcement action.

Sec. 105. (c) (25 U.S.C. §1915(c)) In the cage of a placement
under subsection (a) or (b) of this section, if the Indian child's
tribe shall establish ‘a different order of preference by
resolution, the agency or court effecting the placement shall
follow such order so long as the placement is the least restrictive
setting appropriate to the particular peeds of the child, as
provided in subsection (b) of this section. Where appropriate, the
preference of the Indian chiid or Parent shall be considered:
Provided, That where a consenting parent evidences a desire for
anoaymity, the court shall give weight to such desire in applying
the preferences. Nothing in this Subsection shall affect the
requirement for notice to the Indian child’s tribe provided for in

section 102 and 103.

Sec. 108. (a) (25 U.5.C. §1918(a)) Any Indian tribe which
became subject to State jurisdicrion PUrsuant to the provisions of
the Act of August 15, 1953 (67 Stac. 588), as amaended by Tictle IV
of the Act of April 11, 1968 (82 Stat. 73, 78), or pursuant ro any
other Federal law, may reassume exclusive jurisdiction over
voluntary child custody proceedings. Before any Indian rribe may
reassume exclusive jurisdicrion over voluntary Indian child custody
proceedings, such tribe shall present to the Secretary for approval
4 petition to reassume such jurisdicrion wvhich includes a suitable

plan to exercise such jurisdiction.

(b) (25 U.s.C. Sl?lB(b)) Repeal

Sec. 108.
Sec. 108. (c) (25 U.5.C. §1918(c)) Redesignate as (b)
Sec. 108. (d) (25 U.5.C. §1918(d)) Redesignate as (c)

Sec. 113. (25 U.5.C. §1923)) Repeal



Sec. 113. {(a) (25 U.s.c. §1923(a)) Congreass finds that

(1) Indian tribes, like all Sovereign governments have the

right to derermine their owp membership.

(2) In connection with any voluntary proceeding for the
© or validation of termination of parenral rights, foster

apply and interpret its @exbership requirements.

(3) Indian tribes, like all Sovereign governments, must follow
thelir own laws and pProcedures in determining whether any person is

entitled to citizenship.

(4) Publication in the Federal Regiéter of the written laws
and procedures.0§ tribes Pertaining to membership, where they
exist, will facilitate the application of this Act to voluanrtary

child custody proceedings.

(b} Within one hundred and eighty days aftrer the enactment of

this Act [the Indian
Secretary

i PProved by the Secretary as to vhether
such tribe has written membership requirements. Within ninety days
following receipt of the menbership requirements of any such Indiap
tribe, the Secretary shall Publish in the Federal Register the
Dembership requirements of such Indian tribe.

' (d) Within ainety days following receipt of ‘any amendments to
the membership requirements of any Indian tribe, the Secretary
shall publish such amended membership requirements in the Federal

Register.

(e)(1) The applicability of this Act to a voluntary child
custody proceeding shall not be affected where a parent of ap
Indian child has renounced his or her Rembership in an Indian
tribe, Provided, That, under the laws of said trabe, the child

involved in such Proceeding is or was a member of or eligible for
] Prior ro .such renunciation of membership.

(2) Where a parent eligible for membership in ap Indian tribe
been a member of ap Indian tripe Prior to the
Y chilg custody Proceeding, no party

shall be enritled to invoke the provisions of section 4(4)(b) for
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T To such proceeding where the parent

Purposes of applying this Ac
Qbjects.

(£)(1) For purposes of applying this Act to any voluntary
child custody proceeding under State law, the United States
district courts shall have original and exclusive juri )

trary to the membership requirements of
Such tribe, Provided, That the district courts shall exercise such
jurisdiction oaly after the party seeking to invoke the
Jurisdiction of the district court has exhausted the procedures of
such Indian tribe, if any, for- the review of auch tribe’'sg
determination. The plaiatiff in any such civil action shall have
the burden of proving, by a Preponderance of the evidence, that
there is no objective basis far the tribal determinarion under tha
mempership reguirements of such tribe. In the absence of a finding
that there is no objective basis for the tribe's determination, the
district court shall defer to the tribe‘'s determination. In
reviewing a tribal membership decision, the districr court shall
apply the membership requirements of an Indian tribe as published
in the Federal Register. Where an Indian ctribe's membership
determination was based on membership requirements different fronm

those published in the Federal Register due either to the

inaccuracy of such published requirements or the fact that Such
published requirements 4re not current, the districr court shall

action.

(2) The court shall have no jurisdiction to determine a cauge
of action brought under this Subsection where a plaintiff, who knew
Oor had reason to know that a- child may be of Indian ancestry, did
not notify, in strict compliance with Bection 103(a)(2)-(4), the
Indian tribe prior to filing such action.

(g) In any voluntary child custody proceeding under Sratre law,
in determining the applicability of this Aet to such
full faith and credir to @ Judgment in an
ubsection (f) of this section.

the court, .
proceeding, shall give
action brought pursuant to s

Sec. 114. (25 U.5.C. §1924)) Subject to subsecrions (e), (f)

(g) of section 113, a membership determination by an Indian

and
Purposes of any child custody

tribe shall be conclusive for the
proceeding under Stace law.

Sec. 115. (25 U.$.C.‘51925)) In connecrtion with any proceeding
Or potential proceeding involving a child who may qualify as ap



Indian child for Purposes of this Act, whoever
tes fraudulent representations

(1) encourages or faciliea
@ child or parent is Indian,

or omissicns regarding whether
or

(2) conspires o encourage or
representations or omissions, or

facilicate such

(3) aids or abets such representations or omissions

that such Tepresentations or omissions are
being made and may have a material impacr on the application of
thas Act, shall be fined not more than $100,000, or imprisoned not
more than 12 moaths, or both, and ip the case of a second or
Subsequent violation, be fined not more than 250,000, or
imprisoned not more than 5 Years, or both.

having reascn to know



